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State of Utah,
Plaintiff/ Appellee,
vs.

Clay E. Reed,
Defendant/ Appellant.

Brief of Appellee
STATEMENT OF JURISDICTION
Defendant appeals from a conviction for Possession or Use of a Firearm by a
Restricted Person. This Court has jurisdiction under UTAH CODE ANN. § 78A-4103(2)(e) (WestSupp. 2009).
STATEMENT OF THE ISSUES
1. Whether Defendant's claim of ineffective assistance of counsel is so
inadequately briefed and unsupported by any record that this Court should decline
to consider it?
Standard of Review: "An ineffective assistance of counsel claim raised for the
first time on appeal presents a question of law." State v. Perry, 2009 UT App 51, % 9,
204 P.3d 880 (quoting State v. Clark, 2004 UT 25, | 6,89 P.3d 162). A reviewing court
will decline to consider an ineffective assistance claim unless "the record is adequate

to permit decision of the issue/7 Nicholls v. State, 2009 UT 12, ^ 36, 203 P.3d 976, an
unless the issue is adequately briefed. Spencer v. Pleasant View City, 2003 UT App
379, U 20, 80 P.3d 546 (citation omitted).
2. Whether Defendant's claim that the trial court abused its discretion when it
did not rule on his discovery motions is so unsupported by the record that the Court
should decline to consider it?
Standard of Review: "[I]f an appellant fails to provide an adequate record on
appeal, [the reviewing court] must assume the regularity of the proceedings below/ 7
State v. Carreno, 2006 UT 59, If 19 n.34,144 P.3d 1152 (citation omitted).
CONSTITUTIONAL PROVISION, STATUTE, AND RULE
The following constitutional provisions, statutes, and rules are attached in the
Addendum:
UNITED STATES CONSTITUTION, AMENDMENT VI;
UTAH CODE ANN. § 77-32-301 (West 2004);
UTAH RULE OF CRIMINAL PROCEDURE 12.

STATEMENT OF THE CASE
Defendant was charged with possession or use of a firearm by a restricted
person, a second degree felony, in violation of UTAH CODE ANN. § 76-10-503 (West
Supp. 2009), and with threatening or using a dangerous weapon in a fight or
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quarrel, a class A misdemeanor, in violation of UTAH CODE ANN. § 76-10-506 (West
Supp. 2009).l Rl-2. Following a one-day jury trial on the felony charge, Defendant
was convicted. R74-73. The trial court sentenced Defendant to a statutory one-tofifteen-year term in the Utah State Prison. R138-39. Defendant filed a timely notice
of appeal R141. The appeal was dismissed for failure to file a docketing statement,
but was thereafter reinstated. R151-52,154.
STATEMENT OF FACTS
Early in the morning of September 16, 2007, Orlando Martinez was visiting
his next-door neighbor Joseph Houlihan outside their homes. R165:127-28, 173.
Both were residents of the Lilly Haven Apartments, in Roosevelt City. R165:128,
153,173-74. Martinez approached Houlihan because he needed to use his phone.
R165:128.
While Martinez and Houlihan were talking, two men approached them.
R165:128-29. One was Defendant Clay Reed. R165:131-32,182. The other man was
never identified. R165:183. The unidentified man acted drunk and belligerent.
R165:129. In a demanding voice and standing close to Martinez and Houlihan's
faces, the unidentified man asked for a car jack. Id. When Martinez and Houlihan
1

The record does not indicate a disposition on the threatening or using a
dangerous weapon in a fight or quarrel charge.
3

said they did not have one, Defendant approached and made the same request. Id.
When Martinez and Houlihan again said they did not have one, the unidentified
man asked, " Are you lying to us or are you just being an ass with us?" Id.
At some point, the unidentified man reached into his pants, cocked a gun,
then pulled the gun out and stuck it in Martinez's face. R165:131. Martinez
responded by taking a knife from his back pocket and placing it against the
unidentified man's neck. Id. Defendant then pulled a gun from his pants and
pointed it at Martinez. R165:131,134.
Martinez described the unidentified man's gun as a short, black 9mm pistol.
R165:136-37. Houlihan described it as small and compact. R165:156. Martinez
described Defendant's gun as being a "pretty big".45 or .50 caliber, having a long
barrel, and a chrome or gray color. R165:139. Houlihan also described Defendant's
gun as larger, a semi-automatic .45 or .50 caliber. R165:156,167-68.
After seeing the second gun, Houlihan ran into his house to call the police.
R165:134,158-59. Martinez was left briefly with Defendant and the unidentified
man. However, they soon backed off. Defendant left on foot in one direction, the
unidentified man and Defendant's female companion, Megan Bale, left in a vehicle.
R165:135,183, 208-09, 212, 215.

4

The police arrived shortly thereafter. R165:137,159. After obtaining a brief
description of Defendant, Bale, the unidentified man, and the vehicle, the police
began searching. R165:175. The police located Defendant and the vehicle a short
time later. Rl65:197, 212,216. Defendant, who owned the vehicle, gave the police
permission to search it. R165:216. The police found .45 caliber bullets and a gun
cleaning kit. R165:198,216.
Defendant testified that while driving from a party to Roosevelt with his girl
friend, Megan Bale, they picked up a stranger. R165:206-07. En route, they had a
flat tire. R165:207. Defendant and Bale decided to ask some people for help. Id. At
the same time, the stranger got out and got into a scuffle with Martinez Id. Scared,
Defendant fled the scene. R165:208. Defendant claimed never to have had a gun,
nor did he see anyone draw a gun or Martinez pull out a knife. R165:208-09.
SUMMARY OF ARGUMENT
I.
Defendant claims that his counsel rendered ineffective assistance of counsel
by failing to secure certain testimony and evidence that would have undermined the
State's case that he had a gun during the encounter that led to his conviction.
Defendant, however, has not only failed to adequately discuss or analyze any of the
six items alleged to have been deficiently handled, he has entirely failed to bring up
5

any record to support his claim. Therefore, the Court should decline to consider the
claim.
II.
Defendant claims that the trial court abused its discretion when it failed to
rule on the same motions that serve as the basis for his claim that his counsel was
ineffective in not pursuing. Because this claim suffers from the same defect as his
claim of ineffective assistance of counsel —a complete absence of record support—
the Court should decline to consider it.
ARGUMENT
I.
DEFEND ANT'S CLAIM OF INEFFECTIVE ASSISTANCE OF
COUNSEL IS SO INADEQUATELY BRIEFED AND
UNSUPPORTED BY ANY RECORD THAT THIS COURT
SHOULD DECLINE TO CONSIDER IT
Defendant claims that his counsel was ineffective when she failed to
adequately prepare to show at trial that Defendant did not use a gun in the
encounter. Aplt. Br. at 5-8. He acknowledges that counsel properly made a series of
pretrial motions to obtain certain information and resources necessary to support
the defense. Aplt. Br. at 6. But he argues that when the trial court ruled on only one
of those motions, counsel was ineffective because "[s]he made no request that [the
other motions] be acted on before trial, nor did she request that trial be continued in
6

order to obtain [the information and resources sought in the other motions]/' Aplt.
Br. at 7. The argument fails because Defendant has failed both to adequately brief
his claim and to bring up any record evidence to support it.
To prevail on an ineffective assistance of counsel claim, defendant "must meet
the heavy burden of showing that (1) trial counsel rendered deficient performance
which fell below an objective standard of reasonable professional judgment, and (2)
counsel's deficient performance prejudiced him." State v. Charon, 962 P.2d 48, 50
(Utah 1998) (citing State v. Argals, 921 P.2d 439,441 (Utah 1996) (citing Strickland v.
Washington, 466 U.S. 668, 687 (1984))). In meeting his burden, Defendant must
overcome the presumption "that counsel's conduct falls within the wide range of
reasonable professional assistance; that is, . . . the presumption that under the
circumstances, the challenged action might be considered sound trial strategy."
State v. Ferry, 2007 UT App 128, f 11,163 P.3d 647 (citing State v. Bryant, 965 P.2d
539, 542 (Utah App. 1998)). Moreover, "proof of ineffective assistance of counsel
cannot be a speculative matter but must be a demonstrable reality." Nicholls v. State,
2009 UT 12,%36,203 P.3d 976 (citing State v. Litherland, 2000 UT 76, | 8,12 P.3d 92).
The demonstrable reality of the claim "must be born out by the record." Id, A
reviewing court will consider an ineffective assistance claim only when the "record
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is adequate to permit decision of the issue." Id. (citing State v. Humphries, 818 P.2d
1027,1029 (Utah 1991)).
Defendant has not adequately briefed his ineffective assistance claim. "A
brief must go beyond providing conclusory statements and "fully identify, analyze,
and cite its legal arguments/" Id. (citing State v. Green, 2005 UT 9, 111,108 R3d
710). "It is well established that a reviewing court will not address arguments that
are not adequately briefed." Spencer, 2003 UT App 379, f 20 (quoting State v. Thomas,
961 P.2d 299,305 (Utah 1998)).
Similarly, Defendant must support his claim "by all the relevant evidence of
which defendant is aware." Litherland, 2000 UT 76, f 17. When a claim of
ineffective assistance is raised on appeal and "the record appears inadequate in any
fashion, ambiguities or deficiencies resulting therefrom simply will be construed in
favor of a finding that counsel performed effectively." Id.
Here, Defendant has failed to meet his "heavy burden" of proving his trial
counsel's ineffectiveness. He argues that his counsel performed deficiently by not
pursuing motions to obtain specific evidence and resources for a defense. Aplt. Br.
at 6-8. But Defendant has variously failed to adequately brief his counsel's alleged
failures, and he has consistently failed to provide any record evidence to prove
those failures or show that he was thereby prejudiced:
8

1. Counsel did not call Megan Bale at trial to testify that lie did not have a gun.
Defendant fails to mention that counsel elicited from Officer Tucker at trial
that during an interview, Bale said that Defendant did not have gun.
R165:189. That testimony dispelled any possible prejudice stemming from
Bale's absence. But even if counsel were remiss in not calling Bale to
testify, Defendant has developed no evidence that Bale would have either
confirmed or expanded her testimony at trial had she appeared. In fact,
Bale's purported witness statement, on which Defendant apparently relies
but which has never been made part of the record on appeal, makes no
mention of whether or not Defendant had a gun.

See Aplt. Br. at

Addendum.
2. Counsel did not use contradictions in Martinez's preliminary tearing testimony
to challenge his credibility. Defendant does cite to the preliminary hearing
transcript, see Aplt. Br. at 6, but he does not identify the purported
contradictions nor argue their effect on the proceedings.
3. Counsel did not use Martinez's and Houlihan's criminal histories to challenge
their credibility. Defendant has not supported his claim with any record
evidence that the witnesses even have criminal histories.

9

4. Counsel did not use "fingerprint evidence refuting any connection between Mr.
Reed and the A5 calibre bullet[s found in his car]!' Aplt. Br. at 6. Defendant
has not supported this claim with any record evidence that fingerprint
evidence exists in this case.
5. Counsel did not use "[djispatch tapes refuting Mr. Houlihan's statements to the
911 operator." Defendant does not indicate which statements he refers to.
But even if this Court were to intuit that Defendant refers to Houlihan's
report to the dispatcher that the incident involved a gun, see R165:186, the
argument fails. Officer Tucker, who was called to the scene, testified that
his dispatcher told him that "there may be a gun involved/' R165:174.
Defendant has not supplied any record evidence to the contrary.
6. Counsel did not use a private investigator to locate potential defense witnesses.
Defendant has not supported his claim with any record evidence of
witnesses who would have supported his defense.
This brief discussion shows that Defendant's claim of ineffective assistance of
counsel is inadequately briefed and unsupported by any record evidence, and
therefore is entirely speculative. The Court should therefore decline to consider it.

10

II.
DEFENDANTS CLAIM THAT THE TRIAL COURT ABUSED ITS
DISCRETION WHEN IT DID NOT RULE ON HIS DISCOVERY
MOTIONS IS SO UNSUPPORTED BY THE RECORD THAT THE
COURT SHOULD DECLINE TO CONSIDER IT
Defendant claims that the trial court abused its discretion when it failed to
rule on his discovery motions. Aplt. Br. at 9. This Court should decline to consider
the argument because Defendant has failed to supply any record evidence to show
that the trial court abused its discretion in not ruling on his motions or that he was
prejudiced by the court's inaction.
"[I]f an appellant fails to provide an adequate record on appeal, [the
reviewing court] must assume the regularity of the proceedings below/' State v.
Carreno, 2006 UT 59, % 19 n.34,144 P.3d 1152 (quoting State v. Cramer, 2002 UT 9,
f 28, 44 P.3d 690) (assuming, in the absence of any record to the contrary, that the
district court "gave appropriate weight to the threshold question of whether an
investigator was necessary").
Failure to support a claim of prejudice without any record evidence leads to
the same result. "Any error, defect, irregularity or variance which does not affect
the substantial rights of a party shall be disregarded." Utah R. Crim. P. 30(a).
"Unless an appellant demonstrates that an error is prejudicial, it will be deemed
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harmless and no appellate relief is available/7 Huish v. Munro, 2008 UT App 283, %
8,191 P.3d 1242 (citing State v. Evans, 2001 UT 22, % 20,20 P.3d 888) (other citations
omitted).
Sixteen days before trial, Defendant filed five discovery motions, seeking to
obtain the same evidence that he claims his counsel was ineffective in failing to
obtain for trial. See Aple. Br. at I. Specifically, Defendant moved to obtain (1) a
transcript of the preliminary hearing, (2) the criminal histories of the State's
witnesses, (3) an order that the State collect fingerprint evidence, (4) the audio
recording of Houlihan's 911 call, and (5) appointment of a private investigator. R2135. The trial court ordered the police to obtain the criminal histories. R57-58.
However, the court did not act on Defendant's other motions, and the record is
devoid of any explanation for the court's inaction.
On appeal, Defendant claims that the trial court abused its discretion when it
failed to rule on his motions. Aplt. Br. at 9. In support, he cites UTAH CODE ANN. §
77-32-301 (West 2004), which requires a court to provide necessary investigatory
materials to an indigent defendant. Id. He also cites rule 12(e), UTAH RULES OF
CRIMINAL PROCEDURE, which provides that "[a] motion made before trial shall be
determined before trial unless the court for good cause orders that the ruling be
deferred for later determination."
12

Defendant's claim fails. He has not met his burden to show that the trial court
abused its discretion in not ruling on his motions because he has not produced any
record to show that the trial court's inaction was an abuse of discretion. See e.g.,
Carreno, 2006 UT 59, f 19. Similarly, as with his claim of ineffective assistance of
counsel, Defendant has failed to supply any record evidence that even if the trial
court had granted his motions the resulting discovery would likely have resulted in
a different outcome. See Aple. Br. at II.-6. In sum, Defendant's claim fails for lack
of record support.
CONCLUSION
For the foregoing reasons, the Court should affirm.
Respectfully submitted November $ , 2009.
MARK L. SHURTLEFF

Utah Attorney General

Assistant Attorney General
Counsel for Appellee
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Addendum

Constitution of the United States, Amendment VI
In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime shall
have been committed, which district shall have been previously ascertained by
law, and to be informed of the nature and cause of the accusation; to be
confronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the Assistance of Counsel for his
defence.

Utah Code Ann § 77-32-301 (West 2004)
Each county, city, and town shall provide for the defense of an indigent in
criminal cases in the courts and various administrative bodies of the state in
accordance with the following minimum standards:
(1) provide counsel for each indigent who faces the substantial probability of the
deprivation of the indigent's liberty;
(2) afford timely representation by competent legal counsel;
(3) provide the investigatory resources necessary for a complete defense;
(4) assure undivided loyalty of defense counsel to the client;
(5) proceed with a first appeal of right; and
(6) prosecute other remedies before or after a conviction, considered by defense
counsel to be in the interest of justice except for other and subsequent
discretionary appeals or discretionary writ proceedings.
Laws 1980, c. 15, § 2; Laws 1981, c. 67, § 1; Laws 1983, c. 52, § 1; Laws 1995, c. 166,
§ 6, eff. May 1,1995; Laws 1997, c. 354, § 5, eff. July 1,1997.

Utah Rules of Criminal Procedure, Rule 12
(a) Motions. An application to the court for an order shall be by motion, which,
unless made during a trial or hearing, shall be in writing and in accordance with
this rule. A motion shall state succinctly and with particularity the grounds upon
which it is made and the relief sought. A motion need not be accompanied by a
memorandum unless required by the court.
(b) Request to Submit for Decision. If neither party has advised the court of the
filing nor requested a hearing, when the time for filing a response to a motion
and the reply has passed, either party may file a request to submit the motion for
decision. If a written Request to Submit is filed it shall be a separate pleading so
captioned. The Request to Submit for Decision shall state the date on which the
motion was served, the date the opposing memorandum, if any, was served, the
date the reply memorandum, if any, was served, and whether a hearing has been
requested. The notification shall contain a certificate of mailing to all parties. If
no party files a written Request to Submit, or the motion has not otherwise been
brought to the attention of the court, the motion will not be considered submitted
for decision.
(c) Time for filing specified motions. Any defense, objection or request, including
request for rulings on the admissibility of evidence, which is capable of
determination without the trial of the general issue may be raised prior to trial by
written motion.
(c)(1) The following shall be raised at least five days prior to the trial:
(c)(1)(A) defenses and objections based on defects in the indictment or
information;
(c)(1)(B) motions to suppress evidence;
(c)(1)(C) requests for discovery where allowed;
(c)(1)(D) requests for severance of charges or defendants;
(c)(1)(E) motions to dismiss on the ground of double jeopardy; or

(c)(1)(F) motions challenging jurisdiction, unless good cause is shown why the
issue could not have been raised at least five days prior to trial.
(c)(2) Motions for a reduction of criminal offense at sentencing pursuant to Utah
Code Section 76-3-402(1) shall be in writing and filed at least ten days prior to the
date of sentencing unless the court sets the date for sentencing within ten days of
the entry of conviction. Motions for a reduction of criminal offense pursuant to
Utah Code Section 76-3-402(2) may be raised at any time after sentencing u p o n
proper service of the motion on the appropriate prosecuting entity.
(d) Motions to Suppress. A motion to suppress evidence shall:
(d)(1) describe the evidence sought to be suppressed;
(d)(2) set forth the standing of the movant to make the application; and
(d)(3) specify sufficient legal and factual grounds for the motion to give the
opposing party reasonable notice of the issues and to enable the court to
determine what proceedings are appropriate to address them.
If an evidentiary hearing is requested, no written response to the motion by the
nonmoving party is required, unless the court orders otherwise. At the
conclusion of the evidentiary hearing, the court may provide a reasonable time
for all parties to respond to the issues of fact and law raised in the motion a n d at
the hearing.
(e) A motion made before trial shall be determined before trial unless the court
for good cause orders that the ruling be deferred for later determination. Where
factual issues are involved in determining a motion, the court shall state its
findings on the record.

(f) Failure of the defendant to timely raise defenses or objections or to make
requests which must be made prior to trial or at the time set by the court shall
constitute waiver thereof, but the court for cause shown may grant relief from
such waiver.

(g) Except in justices' courts, a verbatim record shall be made of all proceedings
at the hearing on motions, including such findings of fact and conclusions of law
as are made orally.
(h) If the court grants a motion based on a defect in the institution of the
prosecution or in the indictment or information, it may also order that bail be
continued for a reasonable and specified time pending the filing of a new
indictment or information. Nothing in this rule shall be deemed to affect
provisions of law relating to a statute of limitations.

